CGL POLICY VS. BUILDERS RISK POLICY: CHOOSING THE BEST COVERAGE
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When damages and/or injuries occur during the construction of commercial projects,
contractual insurance policies are utilized to cover the damages, injuries and repairs. However,
given the numerous and overlapping insurance policies in effect on any given commercial
construction project, such as Commercial General Liability (CGL) and Builder’s Risk, the choice
of which insurance policy to utilize is not always clear. Various factual, contractual, and
practical factors must be taken into consideration when choosing the policy under which to
tender the claim, including the incident giving rise to potential insurance coverage, the various
contracts controlling the construction project, the terms of the various insurance policies, as well
as the present and future professional relationship of the Contractors involved and Owner. While
the various parties will ultimately be influenced by their position on a given project, there are
ways to effectively manage the interplay between a project’s CGL and Builders Risk policies so
that all potential construction damage claims are covered in a manner that does not negatively
affect the vital professional relationship between the Contractor and Owner – a relationship that
forms the very basis of all future work between the parties.
All Contractors are concerned that any misstep at any stage of the construction project
could cause the loss of future projects with an Owner. One result of this competitive
environment is that Contractors are generally reluctant to submit claims under a project’s
Builder’s Risk policy because they don’t wish to upset the Owner. Instead, they often look to
their own CGL policy for claims payment even when a Builder’s Risk policy is in effect.
However, there are several important factors that must be taken into consideration before
embarking on this course of action, and alternatives to maximize access to available insurance
policies without risking future work with any particular Owner.
I.

Commercial General Liability Insurance

A. Coverage
Commercial General Liability (CGL) insurance is designed to cover liability resulting
from damage caused by the insured to third parties. As a liability policy, it does not cover
damage to the insured's own person or property, but instead covers claims made against the
insured by other parties who have suffered loss or damage as a result of some event for which the
insured is responsible. In order for CGL coverage to apply, the liability event must be caused by
an "occurrence," which is generally defined in the policy simply to mean an "accident." The
term "accident" has been held to refer to any unlooked-for mishap or occurrence which is not
expected or designed, including liability events arising out of the insured's negligence. CGL
insurance generally covers the insured's legal obligation to pay compensatory damages to a third
party for loss or damage falling within the following defined categories:
(1) Property Damage (defined as physical injury to, or the loss of use of, tangible property);
(2) Bodily Injury (defined as physical injury or distress to a person caused by an external force,
including associated medical expenses); or (3) Personal Injury (which is distinguishable from
Bodily Injury in that it is limited to an enumerated list of offences, such as malicious

prosecution, libel, slander and false imprisonment, which do not involve direct physical harm but
instead involve intangible injuries).
B. Exclusions
There are numerous exclusions in a standard CGL insurance policy that significantly
narrow the scope of an insured's coverage under the policy. Common CGL exclusions include
those that prevent coverage for damage caused by the insured's intentional acts, for employmentrelated injuries otherwise covered by workers' compensation, for liability arising out of the use or
ownership of a motor vehicle, and for pollution liability, among others. However, three of the
most critical exclusions in a CGL policy are those that preclude recovery from the insurer for
property damage to the insured's own products, property and work.
The "your product" exclusion in a CGL policy excludes coverage for property damage to
the insured's own products (i.e., anything that is not real property in which the insured generally
trades or deals) that arises out of some fault or defect in the products themselves as opposed to
some external force. The "own property" exclusion bars coverage for property damage (1) to all
property owned by the insured, (2) to real property on which the insured is performing operations
if the damage arises out of those operations, and (3) to that part of any property that must be
repaired or replaced during the course of performance of the insured's work because the insured's
work is incorrectly performed on it. The "your work" exclusion bars coverage for property
damage to the insured's own work where the damage arises out of the work itself (i.e., not from
some external force) and where the work has been completed. In the case of all three of the
above exclusions, if the damage to the insured's product, property or work leads to resultant
damage to other property, this resultant damage will be covered by the CGL policy; however,
particularly in the case of the "your work" exclusion, if the scope of a contractor's work covers
the entirety of a project or structure, damage to any or all of that structure resulting from one
defective part of it will likely not be considered resultant damage and may fall under the
exclusion.
The rationale behind all three of these key exclusions is similar, and it helps explain the
main purpose behind a CGL policy. CGL insurance is not meant as a guarantee of the
merchantability of the insured's products and is not meant to render the insurer the guarantor of
the insured's deficient work or the guardian of its property; rather, the policy is strictly meant to
cover liability for physical damage to other persons or property that is caused by the insured or
its work, apart from the work itself.
II.

Builders’ Risk Insurance

A. Coverage
Builder’s Risk insurance is a broad and specialized type of property insurance designed
to protect against liability for direct physical loss or damage to a structure or project during
construction, offering first-party coverage to the general contractor or owner/developer who
holds the policy. It is often referred to as "course of construction" insurance because it usually
only remains in effect while a project or structure is in the process of being built and expires

when construction is completed and the project is first used or occupied. Such policies are often
purchased for a specified project and are necessitated by the fact that CGL policies generally
exclude from coverage damage to the insured's own work through the "your work" exclusion, as
detailed above. The policy generally covers all property on a project in the course of
construction, installation or repair, as well as temporary property located on-site such as
scaffolding or forms.
For there to be coverage under a Builders' Risk policy, an insured must incur liability
arising out of its work on a project. In other words, the liability must relate to direct, physical
loss or damage to the insured property. Thus, accidents that occur on an insured's project site
that cause damage to the project are covered, whereas willful and knowing violations of contract
specifications by a contractor are not. Builders' Risk coverage usually also extends to losses
relating to fixtures, machinery and equipment used to service the building, and building materials
and supplies that are intended to become a permanent part of the building, which are not
typically covered by CGL policies.
B. Exclusions
Common exclusions under Builder’s Risk policies include those for faulty materials,
workmanship or design, latent defects and/or inherent vice, wear and tear or gradual
deterioration and extreme weather events or temperature changes. Certain course of construction
policies may also exclude coverage for losses arising due to the collapse of a building,
excavation or shoring activities, or theft at the project site. Although there is an exception to the
“faulty materials, workmanship or design” exclusion for resultant damage to other insured
property, this exception has been interpreted restrictively and has been held not to apply to the
other portions of an insured structure that are damaged by a defective component of the structure.
This narrow construction of the exception gives the exclusion far-reaching effect in the
construction context, and it encompasses all damage to an insured project or structure that can be
tied to faulty design or workmanship, even if the fault or defect in question is limited to a very
small portion of the overall structure.
III.

Contractor’s Best Practices

There are steps that a Contractor can take to protect its company’s financial well-being
and provide a competitive advantage without disrupting an established or potential professional
relationship with an Owner.
While every construction project is unique, the commercial construction industry’s
standard project contract allocates responsibility for obtaining Builder’s Risk coverage to the
project Owner, Developer, or General Contractor. The standard contract also states that the
Builder’s Risk policy is to cover the interests of the Owner, General Contractor, and all tiers of
Subcontractors. This broad insurance policy covers all parties engaged in the construction of a
particular project against almost all damages and injuries suffered during the course of
construction.

Despite this broad coverage, Contractors, hoping not to upset the Owner typically look to
their CGL policy to cover damages and injuries that occur during the course of construction.
Further, Contractors often mistakenly believe that their CGL policy will pay for property damage
that occurs on a project covered by a Builder’s Risk policy. However, these general assumptions
can have a dramatic and negative impact on a Contractor’s future insurance costs, as well as
potentially delay any insurance proceeds it may receive. For example, if a Contractor chooses to
submit a claim only under its CGL policy, it may ultimately spend valuable time and money only
to learn that the CGL policy does not cover the damages suffered, whereas the Owner’s Builder’s
Risk policy would have covered the damages suffered on the project.
To avoid this costly mistake while maintaining a positive relationship with the Owner, a
Contractor must first and foremost read and understand the detailed nuances of the project
specific Builder’s Risk policy set forth in the project contract documents. Part of this
understanding is recognizing that the Owner, like any person or company, wants to limit its
financial risk and future insurance premiums by encouraging Contractors to continue the
standard practice of looking to their CGL policies for any construction damages suffered during
the course of construction. A Contractor can address this practical concern by negotiating an
acceptable deductible agreement in the project contract, whereby the Contractor agrees to pay the
determined deductible as part of the Builder’s Risk claim, thus decreasing the financial risk to
the Owner.
Second, when damage or injury occurs during the course of construction, the Contractor
should first notify the Owner and all other impacted Contractors before immediately tendering
the claim under the Builder’s Risk policy and its own CGL policy. While contractors must be
sensitive to potential claims and should always tender a claim or potential claim under the
Builder’s Risk policy as soon as possible, they must also protect their professional relationship
with the Owner and other Contractors on site by notifying all necessary parties so that a proper
investigation may be conducted by all parties concerning the potential claim. Once this has been
done, the Contractor must immediately submit its claim under the Builder’s Risk policy and its
own CGL policy. This prompt notice will allow the insurer the opportunity to investigate the
claim as close to its occurrence as possible and avoid any possibility of a disclaimer based on
late notice. A prudent Contractor should make it a practice after timely notifying the Owner and
related parties, to give notice under the Builders Risk and its CGL policies rather than trying to
predict whether an incident will result in a claim under one particular policy or the other.
Third, the impact of Builder’s Risk claims on the Contractor’s loss ratio and future
premiums must be considered. Since most Builders’ Risk policies are project specific, it is
generally advantageous to the Contractor that claims be made under the Builder’s Risk policy
rather than under the Contractor’s CGL policy. This way, the loss experienced stays with the
Builder’s Risk policy and does not impact the Contractor’s General Liability loss ratios and
premiums for the next several years. This general consideration must be balanced with the
practical consideration that the Owner would prefer the Contractor to submit the claim under the
Contractor’s CGL policy. While each situation and relationship is different, if the impact of
Builder’s Risk claims on the Contractor’s loss ratio and future premiums is relatively minor and
the CGL policy provides coverage, the prudent Contractor would need to consider whether the
relationship with the Owner should take precedence over the Contractor’s financial impact.

Finally, a Contractor should always consult with its insurance broker and experienced
coverage attorney to ensure that appropriate coverage is obtained. If the Contractor has
negotiated to pay a substantial deductible under the Owner’s Builders Risk policy, notifies the
Owner and all involved parties immediately after an incident occurs, and submits the claim under
both the CGL and Builders Risk policies, the chances are much greater that the Contractor will
be successful in obtaining the appropriate coverage, while also protecting and maintaining a
positive professional working relationship with the Owner, thus increasing the likelihood of
future projects for the Contractor and protecting the Contractor’s financial bottom line.

